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Increasing numbers of households are turning to home care workers to help 
provide critical care for aging and disabled family members. However, a 2007 
Supreme Court decision, Long Island Care at Home, Ltd., et al. v. Coke,1 holds 
troubling implications for the provision of quality home care at a time when 
the demand for such care is at an all-time high. 

The Coke decision addressed the rights of home care workers under the Fair 
Labor Standards Act (FLSA), which guarantees most employees a basic right 
to a federal minimum wage and overtime compensation.2 The case was filed 

by Evelyn Coke, a former employee of 
Long Island Care at Home, a home care 
agency in New York. Ms. Coke worked 
for the agency for more than 20 years, 
often sleeping in her clients’ homes and 
working 24-hour shifts.3 She alleged 
that Long Island Care at Home violated 
the FLSA by failing to pay her minimum 
wages and overtime wages to which she 
was entitled.4 In a unanimous decision, 
the Supreme Court ruled that hundreds of 
thousands of home care workers, like  
Ms. Coke, are not entitled to the most 
basic of federal labor protections.5

As this policy brief discusses, the Coke 
decision threatens to destabilize the  
home care industry, erode the precarious 
economic status of home care workers,  
and undermine the quality of care that 
they provide to home care clients. 
Proposed federal initiatives could help 
reverse this trend. 

The FLSA’s Companionship  
Exemption and the Coke Case
Enacted in 1938, the FLSA establishes 
minimum employment standards, in-
cluding a minimum wage and overtime 
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The Home Care Industry: 
Increased Demand and Poor 
Compensation 
Home care workers provide critical 
services to elderly and disabled indi-
viduals that enable them to function 
as independently as possible for as 
long as possible. Workers assist clients 
with personal and household duties 
including bathing, dressing, shopping, 
cleaning, and meal preparation. They 
also help clients with medical tasks 
such as administering medications 
and checking temperatures.6

According to official statistics, the 
combined number of workers in home 
care, including personal and home 
care aides plus home health aides, 
totaled roughly 1.5 million in 2006.7 
Over the coming years, employment in 
home care jobs is projected to grow 
considerably. Projections indicate that 
employment of personal and home 
care aides will grow by 49 percent 
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compensation for hours worked in excess of forty hours 
a week. As originally adopted, the FLSA did not reach 
individuals who worked inside private homes performing 
domestic service work because of doubt about whether 
they were engaged in interstate commerce. Congress 
specifically extended coverage to these workers in 1974, 
when it amended the FLSA to apply to employees “em-
ployed in domestic service in a household.”20

In passing the 1974 domestic service amendments,  
Congress simultaneously limited their reach by crafting 
exemptions from the FLSA’s minimum wage and overtime 
provisions for casual babysitters and for people who “pro-
vide companionship services for individuals who (because of 
age or infirmity) are unable to care for themselves . . . .”21  
The legislative history of the 1974 amendments indicates 
that Congress, in exempting companions, intended to 
exclude those individuals who, like occasional babysit-
ters, worked in a casual, non-professional capacity for a 

private household.22 The prevailing image of a companion 
was a neighbor or a friend who spent time with an elderly 
person and who, because she was not a regular bread-
winner, did not require the protection of the FLSA. Thus, 
as explained by Senator Harrison Williams, the primary 
sponsor of the amendments, the companionship exemp-
tion was intended for “ ‘elder sitters’ whose main purpose 
of employment is to watch over an elderly or infirm 
person in the same manner that a babysitter watches over 
children.”23 A companion was also understood as someone 
who worked directly for the individual household.24 

This image of a companion stands in stark contrast 
to most of today’s home care workers. Contrary to the 
one-on-one employment relationship between an employ-
ing household and a companion, the majority of home 
health care aides are employed by agencies.25 And unlike 
companions who work on an itinerant basis, home care 
workers commonly work on a full-time, regular basis.26 In 
short, there is little similarity between the casual labor 
pattern of a neighbor who intermittently works as a 
companion and the regular, dedicated service performed 
by home care workers who shoulder significant responsi-
bility for the economic wellbeing of their families. 

In 2001, the Department of Labor (DOL) acknowl-
edged that the conception of a companion that pre-
vailed in 1974 sharply contrasted with the many home 
care workers who were being denied FLSA protection:

Due to significant changes in the home care indus-

try over the last 25 years, workers who today provide 

in-home care to individuals needing assistance with 

activities of daily living are performing types of duties 

and working in situations that were not envisioned 

when the companionship services regulations were 

promulgated. The number of workers providing these 

services has also greatly increased, and most of these 

workers are being excluded from the FLSA under the 

companionship services exemption.27

The DOL observed that the companionship exemption 
had serious economic consequences for home care  
workers, given that their earnings “remain[ed] among 
the lowest in the service industry.”28

However, the DOL has been inconsistent in its state-
ments and policies regarding the exemption. After the 
enactment of the 1974 amendments, the DOL adopted regu-
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from 2006 to 20168 and the employment of home health aides 
will grow by 51 percent during the same time period.9 Indeed, 
the demand for home care is so strong that these jobs are ex-
pected to be among the top three fastest-growing occupations 
during that decade.10

This growing demand may be hard to meet without improve-
ments to the job, as home care occupations lag near the bottom 
of the economic ladder. In 2003, wages were so low both for 
home health aides and for personal and home care aides that 
their annual earnings would have averaged less than $17,000 
if they were employed full-time.11 As home care provides only 
part-time employment for many workers,12 however, the situa-
tion was even bleaker. Assuming an average of about 30 hours 
a week, home care workers earned less than $13,000 a year13—
and less per hour than workers employed as gaming-booth 
cashiers, utility meter readers, or bicycle repairers.14

A lack of work-related benefits compounds the problem of 
low wages. Home care workers often are not offered or cannot 
afford employer-sponsored health insurance, and few get other 
benefits such as pension plans.15 In addition, because they are 
usually paid only for the time they work in a client’s home, they 
must use their meager earnings to pay for time spent travelling 
between clients’ homes.16 These working conditions offer little 
hope for a workforce dominated by low-income women17 who are 
disproportionately African American or Hispanic.18
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lations interpreting the exemption that significantly increased 
its scope. First, the DOL defined companionship services in 
broad, sweeping terms to include the performance of a range 
of household and personal tasks that greatly exceeded the 
provision of companionship.29 Second, the DOL provided that 
the exemption covers not only workers employed by private 
households but also workers employed by third-party employ-
ers such as home care agencies.30 

At issue in Long Island Care at Home, Ltd., et al. v. 
Coke was the validity of the DOL regulation that interpret-
ed the “companionship exemption” to exclude both home 
care workers employed by an individual homeowner em-
ployer and workers employed by a third-party employer, as 
was the case with Evelyn Coke. The Supreme Court ruled 
against Ms. Coke and held that, because Congress did not 
clearly express its intentions in 1974 regarding the scope 
of the exemption, the DOL’s interpretation of the exemp-
tion was reasonable and entitled to judicial deference.31 

Concerns about Home Care’s Costs
A frequent objection raised in opposition to extending FLSA 
protection to home care workers is based on cost concerns. 
The argument is advanced that the cost of home care will in-
crease if third-party employers must pay minimum wages and 
overtime to home care workers who provide companionship 
services. However, as Counsel for Ms. Coke has observed:

[A cost increase] cannot be considered a valid  

objection or providers of all essential services would  

be exempt from the FLSA’s protections. Yet police  

and fire personnel are covered, hospital employees 

are covered, nursing home employees are covered,  

and other providers of essential services are covered. 

Why should homecare workers uniquely carry the  

burden of society’s need for their services[?]32

Moreover, because Medicare and Medicaid fund much 
of the services provided by home care workers, claims 
that extending FLSA protection to home care workers will 
result in clients being unable to afford home care are 
greatly exaggerated. To be sure, granting home care work-
ers FLSA protection may require state and federal gov-
ernments to shoulder greater responsibility for the cost 
of publicly funded home care. However, a caring society 
should take collective responsibility for long-term care 
rather than placing responsibility on the weary shoulders 

of poor and low-income home care workers, excluding 
them from minimum labor protections extended to the 
majority of employees in the United States.

It also seems likely that fears about skyrocketing costs 
are exaggerated when one considers that several states  
already include home care workers within the ambit of 
their own state wage and hour laws.33 There is no evi-
dence that the decision of these states to provide home 
care workers minimum labor protections has adversely 
affected the provision of long-term care.34

In addition, cost-based concerns fail to consider the costs 
that will be saved by reducing job turnover among home care 
workers. Estimates indicate that the average costs to replace 
a direct care worker range from $4,200 to $5,200.35

Cost-based objections to covering home care workers 
under the FLSA also fail to account for the costs borne by 
both the workers and the taxpayers as a result of substan-
dard wages. Because the average home care worker is a 
forty-six year old36 single mother of children under the age 
of eighteen,37 the job’s poor compensation is especially 
troublesome. Compared with other workers, home care 
workers are twice as likely to rely on public assistance 
programs to sustain themselves and their families.38 A 2004 
report by the Department of Health and Human Services 
indicates that between thirty and thirty-five percent of 
single-parent home health aides receive food stamps.39

A related objection is that an increase in the cost of 
home care services will reduce the availability of care, 
which will in turn compromise the quality of care. Ironi-
cally, the current reality suggests that the exact opposite 
is true. Home care workers are exiting the job—and, 
as a result, the quality of care is suffering—because of 
the job’s poor working conditions, including low com-
pensation levels. As the AARP argued in its brief to the 
Supreme Court on behalf of Ms. Coke, the exemption of 
home care workers employed by third-party employers 
from the FLSA operates not to protect but to compromise 
the interests of clients.40

The Harmful Consequences of Exclusion
Clients are disadvantaged by the severe labor imbalance 
that characterizes the home care industry. The substantial 
growth of America’s elderly population is the most signifi-
cant factor driving the exploding demand for home care.41 
Between 2003 and 2030, the percentage of people in the 
United States aged 65 and older is expected to increase 
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from 12 percent of the total population to 20 percent.42 
For many elderly individuals with disabilities, aging has 
generated a demand for long-term care to help with 
activities such as bathing, meal preparation, toileting, 
shopping, and managing medications.43

Elderly individuals who need assistance most commonly 
rely on family and friends to provide informal, unpaid 
care, but the demand for formal care has risen as the 
supply of informal caregivers has dwindled.44 The National 
Family Caregivers Association predicts that the number of 
potential informal family caregivers for each person who 
requires care will decrease from 11 in 1990 to 4 in 2050.45 

Despite the increased demand for workers, a labor 
shortage exists in the home care industry. Organizations 
that provide long-term care invoke the term “crisis” to de-
scribe the problems they face in attracting and retaining 
home care workers.46 Significantly, turnover rates among 
workers are extremely high. Estimates indicate that as 
many as fifty percent of all workers quit their jobs every 
year.47 Faced with low-wage and low-status work, it is 
no surprise that many workers leave the job in search of 
more sustainable employment opportunities.48

Poor compensation not only contributes to a shortage 
of workers but also endangers the quality of care provided 
to elderly and disabled persons. A worker’s departure can 
have devastating consequences for a client who must 
adjust to a new worker and who may experience service 
disruptions that can lead to hospitalization.49 For other 
clients, turnover may culminate in their relocation to a 
nursing home or other institutional setting.50 

Far from undermining access to quality services, ex-
tending FLSA protection to home care workers will, in the 
words of AARP, “strengthen the home care workforce and 
result in higher quality of care and continuity of care for 
America’s older and disabled persons.”51 

It is imperative that steps are taken to protect the 
rights of home care workers to fair compensation, begin-
ning with insuring that they—like most other American 
workers—are covered under the FLSA. Providing this 
protection is essential in order to gain home care work the 
respect and compensation it deserves, and to attract and 
retain the qualified workers we will need as demand grows. 

The Need for Federal Reform 
Federal action is required to address the harmful conse-
quences of the Coke decision and improve the rights of home 

care workers. Two approaches that can achieve this end  
are outlined below. One would amend the FLSA to explicitly 
include home care workers within its coverage. The other 
would revise Department of Labor regulations to significantly 
limit the reach of the companionship exemption.

THE FAIR HOME HEALTH CARE ACT
Senator Tom Harkin (D-IA) introduced the Fair Home 
Health Care Act of 2007 in the Senate to amend the FLSA.52 
The bill proposes two changes to existing law that would 
provide greater protection for home care workers. First, it 
would limit the FLSA’s companionship exemption to apply 
only to those home care workers who are employed on 
a casual basis,53 so as to mirror the FLSA’s treatment of 
domestic service employees who are babysitters.54 Second, 
it would add the following definition to the law:

“Casual basis” means employment which is irregular  

or intermittent, and which is not performed by an  

individual whose vocation is the provision of babysitting 

or companionship services or an individual employed by 

an employer or agency other than the family or household 

using their services. Employment is not on a casual basis, 

whether performed for one or more family or household 

employers, if such employment for all such employers 

exceeds 20 hours per week in the aggregate.55 

The definition also excludes from the exemption workers 
employed by third-party employers such as home care agen-
cies. In addition, it eliminates the unjustifiable distinc-
tion that presently exists between home care workers and 
domestic service employees such as maids, gardeners and 
handymen. Under current law, the latter are entitled to FLSA 
protection even if they work on a casual basis, while the 
companionship exemption denies protection to many home 
care workers even if they work on a full-time basis. The bill 
would eliminate this disparate treatment by limiting the 
companionship exemption to only casual companions. 

Under existing law, domestic service employees who 
live in the home where they work are exempt from the 
FLSA’s overtime provision.56 This provision applies to all 
live-in domestics, including home care workers. The bill 
would leave this exemption unchanged. 

In addition, under current DOL regulations, employees 
who are required to be on duty for 24 hours or more,57 or 
who reside on the employer’s premises may not be entitled 
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to compensation for time spent sleeping.58 The proposed 
bill would not change these regulations, which would apply 
to home care workers providing companionship services.

REVISING THE DOL’S COMPANIONSHIP REGULATIONS
In 2001 the DOL, under the administration of former 
President Clinton, proposed several revisions in the compan-
ionship regulations to significantly limit application of the 
companionship exemption. The proposals were withdrawn by 
the Bush administration before they became final,59 but they 
offer a useful blueprint for protecting home care workers 
under the FLSA through regulatory channels. 

In its proposal, the DOL recommended amending the 
definition of “companionship services” to more closely 
align it with Congressional intent. A current DOL regula-
tion defines companionship services as services for the 
“fellowship, care, and protection” of persons who cannot 
care for themselves.60 The regulation includes services 
that greatly exceed the essential understanding of a 
companion that prevailed in 1974. Thus, the regulation 
provides that companionship services can include “meal 
preparation, bed making, washing of clothes, and other 
similar services.”61 It also allows the exemption to apply 
when a companion performs general household work un-
related to the care of the client, as long as such general 
work does not exceed 20 percent of the total weekly hours 
worked. This type of general housework includes house-
hold tasks such as vacuuming and dusting.62 

The DOL explored three alternatives to revise the “com-
panionship services” regulation. All three proposals aim 
to narrow the exemption by redefining companionship. 
The DOL observed that fellowship may involve reading 
to or chatting with the person as well as playing cards, 
watching television, or going for a walk with the person. 
“Whatever the specific activity, it must involve personal 
interaction between the in-home care provider and the 
care recipient in order for the proposed companionship 
services exemption to apply.”63

All three proposed alternatives eliminate the current 
provision that allows the exemption to apply if the worker 
spends up to 20 percent of her time performing general 
household work unrelated to the care of the person. The 
DOL observed that general household work should be 
protected because it falls within the ambit of the type of 
work that Congress sought to protect when it amended 
the FLSA in 1974 to reach domestic service workers.64

Under the first proposal, the companionship exemption 
applies if fellowship is a “significant part” of the worker’s 
duties.65 However, this option does not define what per-
centage of a worker’s time spent on fellowship qualifies as 
“significant.” 

Under the second proposal, the companionship exemp-
tion applies if fellowship is the “primary” duty of the 
worker, in that a worker must spend more than 50 percent 
of her time engaged in fellowship in order to be exempt 
as a companion.66

Under the third proposal, the exemption applies only if 
fellowship is the “sole” core duty of the worker, in that a 
worker spends at least 80 percent of her time engaged in 
fellowship activities.67

All three proposals allow for the performance of other 
non-fellowship tasks that are directly related to the  
client’s care, such as preparing meals or washing dishes, 
as long as such work does not exceed 20 percent of  
the hours worked per week. This tolerance for other work 
differs from the existing regulation in that, under the 
proposed revision, the performance of other work must be 
directly related to the client’s personal care. By contrast, 
the present regulation allows the exemption to apply in 
situations where a worker performs additional household 
work that is unrelated to the client’s care.68

Of the three proposals, the third offers the most pro-
tection to home care workers, exempting them only if at 
least 80 percent of their work time is spent on fellowship 
activities. The third proposal also places a stronger em-
phasis than the others on pure fellowship duties. Under 
the first and the second proposals, if fellowship occurs in 
conjunction with the performance of intimate caregiving 
tasks, those tasks would qualify as exempt duties. Thus, 
for example, the time a worker spends assisting a client 
with bathing and grooming qualifies as fellowship. By 
contrast, under the third proposal, the 80-percent fellow-
ship requirement cannot include the performance of any 
intimate tasks. Fellowship must be the sole core duty. 

As a result of this distinction, the third proposal most 
closely aligns companionship with fellowship—and with 
Congressional intent. 

The 2001 proposed revisions also stipulate that the 
companionship exemption should apply only to home care 
workers employed by individual households or families. In 
recommending this revision, the DOL acknowledged that 
the current exemption of workers employed by agencies 
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does not reflect Congressional intent in adopting the 
1974 domestic service amendments.70

The legislative history of the amendments clearly indi-
cates that Congress intended to limit the companionship 
exemption to domestic service workers directly employed 
by the people they assist and/or their family members. 
For example, various legislative reports on the amend-
ments describe domestic service by observing that “the 
generally accepted meaning of domestic service relates to 
services of a household nature performed by an employee 
in or about a private home of the person by whom he or 
she is employed.”71 Revising the regulation would en-
sure that home care workers who provide companionship 
services would be protected under the FLSA if they are 
employed by a third-party employer.

Moving Forward
Because the Fair Home Health Care Act offers the advantage 

of explicitly covering home care workers under the FLSA, 
Congress should be encouraged to reverse the impact of 
the Coke decision by passing the bill. However, translat-
ing the bill into law may prove difficult, given the many 
economic issues presently looming before Congress, so the 
DOL should take immediate action to revise its compan-
ionship regulations as well. 

Doing nothing is clearly not an option. Home care 
is vital to America’s elderly and disabled population, 
and demand will only swell as the baby boomers age. 
As long as home care remains a low-wage job that  
offers workers few benefits and little respect, turnover 
will continue to escalate and demand will further 
outstrip supply. 

Reversing the tide to increase the pool of workers, 
while no easy task, is imperative. This task should begin 
with extending home care workers the right to protection 
under the FLSA, our nation’s most basic labor law.
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